Susheel M. Daswani








Cyberlaw
Paper #1









Spring 2006

The Google Book Search Library Project: A Fair Use Analysis
ISSUE

Will the Google Book Search Library Project (hereinafter ‘the Project’) be afforded a fair use defense, where the Project will make copies of many copyrighted books without permission from their owners, where the Project will distribute these copies to various libraries, where the Project will allow users to search these copies and will display portions of these copies in response to user searches, and where the Project will refer users to online bookstores that sell the book?
BRIEF ANSWER
After a reasoned analysis of the four fair use factors, a court will likely conclude that Google's copying and limited distribution of plaintiffs’ copyrighted books, and the subsequent display of small portions of those copyrighted books as Google Book Search results, likely do qualify as a fair use.
FACTS

In mid-2005, Google announced the Google Book Search Library Project (‘the Project’), an effort to digitize (i.e., scan and make into electronic copies) the book collections of various libraries, including the collections at Stanford University and The New York Public Library.
  The copies (or copies of derivative works) are stored by Google in a private database, and Google would also distribute copies to the library they scanned the book from.  The Project is one part of the larger Google Book Search initiative.  As an outgrowth of Google’s mission to “organize the world’s information”,
 Google Book Search aims to create a world where “all books are online and searchable”.
  Google believes this will aid the public in innumerable ways, and makes it clear that the emphasis of the project is on book-finding, not book-reading.

The basic mechanism of Google Book Search is to allow users to search potentially millions of books, just like Google Web Search allows users to search the billions of web pages on the World Wide Web.  In response to user queries, Google Book Search will display a list of books (e.g., name, title, author, publisher, etc.) that match the user’s search terms.
  The book listing webpage may optionally contain AdWords advertisements that generate revenue for Google.  When a user clicks on the specific book result, she will be presented with one of three views of the book.  All of the views will be accompanied by links to several online stores where the book can be purchased, though these links will not generate any revenue for Google.  The first view is the “Snippet View [,] which, like a card catalog, shows you information about the book plus a few snippets – a few sentences of your search term in context.”
  This view will be presented for books whose publishers have not explicitly licensed the use of their books but whose books have been digitized as part of the Project.  For each search term the “Snippet View” will only show three instances of that search term from the book, though it will inform the user how many times the search term appears in the book.
  Next, some publishers may contractually allow the Project to display some subset of pages from their books through Google’s Book Partner Program, so that the user could view a contextualized representation of a subset of pages from the book.
  This view is called the “Sample Pages View.”
  Last, the full text of some books may be accessible because some copyright owners may grant full access through the Google Book Partner Program, whereas other books digitized from the Project have fallen out of copyright and are now in the public domain.  These books will be presented to a user as a “Full Book View”.

Though Google’s announcement of Google Book Search was greeted with much applause, it also generated much controversy.  As a result of this controversy, two significant copyright holder groups who represent various authors and publishers filed suit against Google seeking to enjoin the Project.  Both the Author’s Guild and the Association of American Publishers contend that Google is directly infringing on various exclusive rights granted to them by the copyright law.
DISCUSSION

1. Direct Infringement

An owner of a copyright has the exclusive right to reproduce (i.e., make copies), distribute, and publicly display copies of the work.  17 U.S.C. § 106.  To establish direct copyright infringement, a plaintiff must prove two elements: ownership of a valid copyright and violation of one of the exclusive rights granted under copyright.  Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 361 (1991).  Plaintiff publishers and authors likely already have registered their works with the copyright office, so proving ownership of the copyright in many of the books Google is digitizing will not be difficult.  Next, plaintiffs allege that Google infringes on their exclusive right to make copies of, distribute, and publicly display their copyrighted works.  Specifically, plaintiffs will cite the following infringements by Google: Google infringes plaintiffs’ exclusive right of reproduction by making copies of plaintiffs’ copyrighted works; Google infringes plaintiffs’ exclusive right of distribution by distributing digitized copies of plaintiffs’ copyrighted works to various libraries; and Google infringes plaintiffs’ exclusive display right by displaying portions of plaintiffs’ copyrighted works to users of Google Book Search.

Citing previous case law, Google may deny these claims of direct infringement.  In Ticketmaster Corp. v. Tickets.com, Inc., defendant Tickets.com maintained a website that, in addition to offering event tickets for sale, provided event information about tickets it did not sell.  54 U.S.P.Q.2D (BNA) 1344, 3 (C.D. Cal. 2000).  In order to provide this information, Tickets.com derived factual information about the event from the original ticket vendor’s website.  Id.  For example, Tickets.com would employ an automated process to copy a Ticketmaster.com event web page, glean the factual information from the web page, and then populate its own website with that information.  Id. at 4.  Then, it would place a link to that Ticketmaster.com web page from its web page (a technique called “deep linking”).  Id. at 3.  The court ruled that copying Ticketmaster’s web page to glean factual data and displaying that factual information on Tickets.com web pages did not constitute copyright infringement.  Id. at 6.

In Ticketmaster, the court concluded that the defendant’s reproductions of plaintiff’s copyrighted web pages were not infringements because defendant copied the web pages only to take unprotected elements from them.  Id. at 5.  Specifically, Tickets.com did not copy Ticketmaster’s web pages in order to show them to its customers.  Id. at 6.  Since “[t]he most fundamental axiom of copyright law is that no author may copyright his ideas or the facts he narrates", Tickets.com behavior “falls in the same category of taking historical facts from a work of reference and printing them in different expression”.  Id.  Further, the “deep link” included on the Tickets.com web page is not a copyright infringement: “hyperlinking does not itself involve a violation of the Copyright Act … since no copying is involved”.  Id.  
Analogizing to the Ticketmaster case, Google can argue that the reproductions of plaintiffs’ copyrighted books are used to glean unprotected elements from the books and display these unprotected elements, and as such are not infringements.  Specifically, Google reproduces plaintiffs’ copyrighted books, but the ultimate use is to display portions of the book that are not protected by copyright.  Though Google does display a portion of plaintiff’s expression, the amount of expression displayed is minimal.  What is displayed to the user in the Snippet View tends to convey only the idea behind the expression, i.e., book X includes Y instances of a discussion of term Z.  Three contextualized instances of a search term with a small amount of surrounding expression is, like the event details gleaned by Tickets.com, more of a factual presentation than an expressive one.  Like a card catalog, the Snippet View presents broad classifications that are not useful beyond acting as reference to the source material.  Since it is axiomatic that ideas are not protected by copyright law and Google’s reproductions and display are simply a means to inform users about what unprotected ideas are treated by a specific copyrighted book, Google may argue that, like Tickets.com, it does not infringe on plaintiffs’ exclusive rights of reproduction and display.
Nevertheless, it is quite possible that a court will find that Google does directly infringe at least some of plaintiffs’ exclusive rights of reproduction, distribution, and display.  At this point, Google will assert, inter alia, that these various infringements are protected by fair use, one of the affirmative defenses to a finding of direct infringement.


2. Fair Use


The fair use defense was codified in 17 U.S.C. § 107:

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining whether the use made of a work in any particular case is a fair use the factors to be considered shall include— 

(1) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors.
The fair use defense has existed from the inception of the copyright law, and has served to further copyright’s stated purpose “[t]o promote the Progress of Science and useful Arts …. “.  Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575 (1994).  The public interest is continually factored into the overall fair use analysis.  Sega Enters. Ltd. v. Accolade, Inc., 977 F.2d 1510, 1523 (9th Cir. 1992).  Further, the four fair use factors should be not applied without regard to the overall objectives of copyright law.  Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 109 F.3d 1394, 1399 (9th Cir. 1997).


a. Relevant Prior Fair Use Cases



To date, two cases have specifically addressed fair use issues with respect to search engines.  In Kelly v. Arriba Soft, defendant Arriba Soft compiled a database of pictures from various websites without authorization from the website owners to provide a search engine for Internet images.  336 F.3d 811, 815 (9th Cir. 2003).  Arriba Soft stored the pictures as reduced quality and size “thumbnail” pictures.  Id.  When users would query the Arriba Soft search engine they would be presented with responsive thumbnail pictures which, when clicked, would link to the original full sized picture served by the original website.  Id.  Plaintiff Kelly found that Arriba Soft had compiled several of his copyrighted pictures in this process, and he sued for copyright infringement.  Id.  The Ninth Circuit held that Arriba’s reproduction and display of thumbnail images of Kelly’s copyrighted images was fair.  Id. at 822.

More recently, a district court in California considered similar issues in Perfect 10 v. Google, Inc., 2006 U.S. Dist. LEXIS 6664 (C.D. Cal. 2006).  Plaintiff Perfect 10 (hereafter ‘P10’) is an adult entertainment company that distributes copyrighted photos of natural female models.  Id. at 4.  Defendant Google is a popular Internet search engine that has various related advertising programs.  Id. at 10.  Google provides an Internet image search engine that produces results that consist of a thumbnail of the responsive image followed by a framed view of the website that is serving that image.  Id. at 7.  P10 sued Google alleging copyright infringement, trademark infringement, and various related claims.  Id. at 2.  Based on the copyright claims, P10 sought a preliminary injunction to enjoin Google from displaying thumbnail copies of P10's copyrighted images.  Id.  The Court concluded that Google's display of those thumbnails as search results did not qualify as a fair use, and as such P10 was entitled to some injunctive relief.  Id. at 62.
Another case held that infringing on the exclusive rights of copyright holders to gain access to unprotected elements of a copyrighted work is protected by fair use.  Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596 (9th Cir. 2000).  Defendant Connectix Corporation made and sold a software program called "Virtual Game Station."  Id. at 599.  The Virtual Game Station emulated the functioning of the Sony PlayStation console on a regular computer, enabling owners of Sony PlayStation games to play them on their computers.  Id.  The Virtual Game Station did not contain any of Sony's copyrighted material.  Id.  During production of the Virtual Game Station, however, defendant repeatedly copied Sony's copyrighted BIOS during a process of reverse engineering to determine how the Sony PlayStation worked.  Id.  Sony claimed infringement, but the Ninth Circuit ruled that the intermediate copies made and used by Connectix during the course of reverse engineering the Sony BIOS were protected by fair use.  Id.


b. The Fair Use Factors


1. Purpose and Character of Use

The first factor in a fair use inquiry is "the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes." § 107(1). This analysis may be guided by the examples given in the preamble to § 107, looking to whether the use is for criticism, comment, or news reporting. Campbell, 510 U.S. at 579.  “The central purpose of this investigation is to see … whether the new work merely ‘supersede[s] the objects’ of the original creation, or instead adds something new, with a further purpose or different character; it asks, in other words, whether and to what extent the new work is ‘transformative.’” Id.  Further, “the more transformative the new work, the less will be the significance of other factors, like commercialism, that may weigh against a finding of fair use.”  Id.  A commercial use tends to weigh against a finding of fair use, though the “crux of the profit/nonprofit distinction is not whether the sole motive of the use is monetary gain but whether the user stands to profit from exploitation of the copyrighted material without paying the customary price.”  Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539 at 562.

 It is instructive to look to the aforementioned fair use cases to help frame our analysis.  In Kelly v. Arriba Soft, with respect to the first factor, the Ninth Circuit held that although the provider made exact replicas of Kelly’s images, the thumbnails were much smaller, lower-resolution images that served an entirely different function than the original images.  Kelly, 336 F.3d at 818.  Since the thumbnails could not be used for illustrative or artistic purposes and could not substitute for the originals, their display did not stifle creativity.  Id. at 820.  Next, even though Arriba’s search engine had a commercial purpose, the commercial aspects of Arriba’s search engine were “more incidental and less exploitative in nature than more traditional types of commercial use.”  Id. at 818.   Finally, because it benefits “the public by enhancing information-gathering techniques on the internet”, Arriba’s display was transformative.  Id. at 819.

Nevertheless, display of thumbnail images were not afforded the same first fair use factor deference in Perfect 10 v. Google.  Though the court did hold that Google’s display of thumbnails was commercially similar to Arriba’s as it only incidentally may raise Google’s popularity, because Google may receive a direct benefit to its revenues by contracting with potential infringers of P10’s copyrighted images through its AdSense program Google’s display of thumbnails was “far more commercial.”  Perfect 10, 2006 U.S. Dist. LEXIS 6664 at 47.  Further, even though Google’s display of thumbnails to simplify and expedite access to information is transformative, it is also consumptive since the thumbnails could substitute for copyrighted images that P10 would distribute to mobile phone partners.  Id. at 54.

The Connectix case sheds some light on the how a use that is transformative may trump any attendant commercialism.  The court in Connectix found the Virtual Game Station modestly transformative.  Connectix, 203 F.3d at 606.  The Virtual Game Station was a whole new product distinct from Sony’s PlayStation system whose main innovation was to “[afford] opportunities for game play in new environments.”  Id.  Though the Virtual Game Station was produced for commercial exploitation, “Connectix's commercial use of the copyrighted material was an intermediate one, and thus was only indirect or derivative.”  Id. at 607 (internal quotations omitted).  In sum, the court found that the first factor favored Connectix.  Id.
In the instant case, it is likely that a court would find that the Google Book Search Library Project would be both transformative and not overly commercial.  Specifically, Google’s display of plaintiffs’ copyrighted works, fueled by Google intermediate reproduction of plaintiffs’ copyrighted works, is sufficiently transformative to trump any incidental commerciality, and Google’s distribution of plaintiffs’ copyrighted works, though not transformative, are used solely for nonprofit educational purposes.



a. The Display Right

A court will likely conclude that Google’s infringing display of publishers’ copyrighted works is highly transformative.  The Snippet View, like the thumbnails in Kelly, would further the copyright law’s general goal of enhancing the public’s access to information, and so would likely be found to be highly transformative.  Specifically, Google Book Search would be a profoundly helpful research tool, which is one of the “activities the courts might regard as fair use.”  Harper, 471 U.S. 539 at 561.  Making such a large slice of human knowledge available for perusal by anyone with Internet access would be one of the fundamental advances of our new digital society.  Moreover, since Google’s display is highly transformative, other factors, such as commercialism, will be less significant in the fair use analysis.
Further, Google’s display is not consumptive of the copyright owner’s property, since it is unlikely that a few sentences from the infringed work could substitute for any authorized offering.  Moreover, it is unlikely that any market could form around the content provided in a Snippet View.  A licensee of plaintiff’s works who provided book search functionality would likely contract to display more than three instances of any search term.  Next, even if plaintiffs’ show evidence of a market for Snippet View access to their copyrighted works, such a showing should not preclude others from entering a fair use market.  See Castle Rock Entertainment v. Carol Publ'g Group, 150 F.3d 132, 146 (2d. Cir. 1998) (footnote 11) (“[B]y developing or licensing a market for parody, news reporting, educational or other transformative uses of its own creative work, a copyright owner plainly cannot prevent others from entering those fair use markets); 4 Melville B. Nimmer & David Nimmer, Nimmer on Copyright §13.05[A][4], at 13-181-13-182 (recognizing “danger of circularity” where original copyright owner redefines “potential market” by developing or licensing others to develop that market).
Next, with regards to the commercial use surrounding the Snippet View, the only commercial benefit Google may receive from their infringing display is a general increase in popularity.  As long as Google does not receive any direct financial benefit from the Project (e.g., in the form of Amazon Associate revenues, etc.), Google’s use of the infringing copies likely will not be deemed overly commercial.  Though Google may indirectly benefit from displaying AdWords advertisements in the book result listings, such benefit is tied more to Google’s general popularity as a search resource rather than profit derived from the contents of the books listed.  In sum, the lack of any significant direct financial benefit to Google derived from the display of the copyrighted books would likely make it easier to analogize its infringing use as closer to Arriba’s use of thumbnails rather than its own use in the Perfect 10 case.  
Therefore, with respect to the display rights, a court would likely weigh this factor in favor of Google. 


b. The Reproduction Right
A court would likely find that Google’s infringing intermediate reproductions of plaintiffs’ copyrighted works (and any intermediate derivative works) are used for an ultimately transformative display.  These intermediate infringements are similar to those in the Connectix case, which held that an ultimate transformative end trumped indirect or derivative commercial intermediate infringements.  Cf. Harper, 471 U.S. 539 at 561 (“The Nation's use had not merely the incidental effect but the intended purpose of supplanting the copyright holder's commercially valuable right of first publication”).  Further, the fact that Google’s reproductions are comprehensive, copying the whole of millions of copyrighted works, and the reproductions are constantly used during operation of the Google Book Search technical engine, does not necessarily result in an unfair use.   Connectix, 203 F.3d at 605.  
Furthermore, a court will look to Google’s infringing reproductions as very similar to its reproductions of World Wide Web (WWW) pages.  Google and other search engines index the Internet by making reproductions of the billions of pages available on the WWW, and then applying various algorithms to these pages to create electronic indices that aid searching.  A court may liken the Project to accepted search engine custom.  One theory regarding the validity of Internet search is that owners of the copyrights of WWW pages grant an implied license that allows other to copy their expression.
  Copyright owners who do not want their content indexed use an electronic flag to notify digital agents of this status.  Plaintiffs’ will argue that such an implied license should not be assumed in the analog world.  Nevertheless, a court may conclude that it is somewhat contradictory to square the two notions.  A court may question what is inherent about Internet content that allows it to be governed by an implied license, but negates the same license for analog content, especially where Google allows plaintiffs to opt out of the Project in a similar manner to web page owners.
Therefore, with respect to the reproduction rights, a court would likely weigh this factor in favor of Google.

c. The Distribution Right

Though Google does distribute infringing reproductions of plaintiffs’ copyrighted works to libraries, since the libraries purpose and use of these copies would likely be for nonprofit educational purposes a court will likely weigh this factor in favor of Google.  The libraries involved have not given much detail about how they plan to use these digital copies, but it is likely they’ll use them to promote access to the works as opposed to any infringing distribution or display.  Further, if the libraries do misuse these copies, their misuse cannot be remedied by estopping the Project.  Google’s distribution reaches only so far as to effect a quid pro quo between Google and the libraries: Google gets to scan millions of books to increase the efficacy of Google Book Search and avoid the large outlay in purchasing these books itself, and in return the libraries get a digital copy of all their books for no cost.
Moreover, Google does not distribute the copyrighted works to users of Google Book Search.  Though an especially industrious individual may be able to copy the pages displayed to them, such would not be an authorized distribution.  Further, it would be very difficult for these individuals to capture the entirety of any one copyrighted book.  Therefore, since Google only distributes one copy of each infringing digitized book to the source library for nonprofit educational uses, and does not expressly distribute the digitized books to anyone else, a court will likely weigh this factor in favor of Google. 
2. Nature of Copyrighted Work

“Works that are creative in nature are closer to the core of intended copyright protection than are more fact-based works." Kelly, 510 U.S. at 820. Whether a work is published or unpublished also is a critical element of its nature.  Id.  Where the first appearance of the artist's expression has already occurred, an infringing copy will more likely be found fair.  Id.  In both Kelly and Perfect 10, the images of the plaintiffs were deemed creative, but since both sets of images had already been published, the factor was weighed only slightly in favor of the plaintiff copyright owners.  Perfect 10, 2006 U.S. Dist. LEXIS 6664 at 57.  A similar conclusion will likely be reached in the instant controversy.  Books are considered by some to be the paragon of creativity (excluding factual compilations such as phone books, etc.).  Nevertheless, Google does not display much of the creative aspects of these works in a Snippet View.  Rather, what Google displays to users can be considered closer to factual statements surrounding the works, i.e., book X includes Y instances of a discussion of term Z.  Cf. Harper, 471 U.S. 539 at 561 (holding that defendant’s use went beyond what is necessary to disseminate the facts, focusing on the most expressive elements of plaintiff’s works).  Further, Google’s offending activity includes reproducing and displaying books that have already been published and are in wide distribution.  Therefore, this factor would only weigh slightly in favor for the copyright owners.
3. Amount and substantiality of portion used.

“While wholesale copying does not preclude fair use per se, copying an entire work militates against a finding of fair use."  Kelly, 510 U.S. at 820.  Nevertheless, the purpose and character of the use delineates the bounds of permissible copying.  Id.  If the secondary user only copies as little as necessary to fulfill their use, this factor will not weigh against them.  Id. at 821.  Both courts in Kelly and Perfect 10 found that the secondary user’s use of the infringing copies was “no greater than necessary to achieve the objective of providing effective image search capabilities.”  Perfect 10, 2006 U.S. Dist. LEXIS 6664 at 58.  When displaying thumbnail images, it is necessary for a secondary user to reproduce the entire image.  Kelly, 510 U.S. at 821.  It would be difficult to produce a thumbnail image that was reminiscent of the original without copying the whole of the original.  Id.  If the thumbnail image did not effectively convey an impression of the original, users would not find an image search feature very useful.  Id.  Therefore, even though the secondary user in both Kelly and Perfect 10 did copy copyrighted images in whole, both courts held that this factor favors neither party.  Perfect 10, 2006 U.S. Dist. LEXIS 6664 at 59.

Similar reasoning would likely prevail in the case of the Google Book Search Library Project.  With respect to Google’s infringing reproductions, though Google does copy the whole of many copyrighted works without authorization, such copying is vital in order to provide an effective search mechanism.  If only part of the book was copied, then Google could not provide accurate search results to their users.  Providing search results from only a part of a copyrighted work would be like offering a thumbnail rendering only part of the original image.  Further, with respect to Google’s infringing display, Google provides the minimal amount of relevant information from the copies to sufficiently inform their users.  Since the Snippet View only displays a limit of three instances of the search term to the user, the user can only rely on the results to represent what ideas the book treats, rather than how it treats these ideas.  Though the Snippet View does provide more information than what is present in a library’s card catalog entry, it is only so much to guide the user.  The Snippet View goes only so far as to present factual statements about the book to the user.  Last, Google’s infringing distribution of the reproductions is exclusive to the source library who owns a copy of the physical book, and as such is likely permissible.  In sum, because Google is only reproducing as much of the copyrighted books to display limited factual guidance regarding the contents of these books, this factor will likely not weigh in favor of either party.  See Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1993) (holding that reproducing the entire copyrighted work does not weigh against fair use where the ultimate use is limited).  


4. Effect of the use upon the potential market for or value of the work.

"This last [fair use] factor requires courts to consider not only the extent of market harm caused by the particular actions of the alleged infringer, but also whether unrestricted and widespread conduct of the sort engaged in by the defendant ... would result in a substantially adverse impact on the potential market for the original." Kelly, 336 F.3d at 821 (internal quotations omitted). "A transformative work is less likely to have an adverse impact on the market of the original than a work that merely supersedes the copyrighted work." Id.  This factor is considered the most important element of fair use.  Harper, 471 U.S. 539 at 567.  This inquiry must consider not only the harm to the original work, but to any derivative works, and plaintiff need only show harm to the potential market if the challenged use becomes widespread.  Id. at 568.
Both Kelly and Perfect 10 held that the use of thumbnails by Arriba and Google, respectively, would not cause market harm to the plaintiffs’ copyrighted images insofar as the thumbnails could not serve as a substitute for the original full-sized images.  Perfect 10, 2006 U.S. Dist. LEXIS 6664 at 60.  Since neither Arriba nor Google sold or licensed the thumbnails and consumers could not re-sell the thumbnails as substitutes to the original copyrighted works, the market for the original full-sized copyrighted works would not be adversely affected.  Id.  Though this reasoning was dispositive in the Kelly case, the Perfect 10 court had to consider other markets for the plaintiff’s copyrighted images.  Id.  Plaintiff P10, in addition to distributing full-size versions of they copyrighted images, also licensed reduced-size images for distribution on mobile phones.  Id.  Google’s thumbnails could be substituted for P10’s licensed reduced-size mobile phone images.  Id.  As a result, the court concluded that the fourth fair use factor was weighed slightly in favor of P10.  Id. at 61.
In the instant case, it is likely that a court would find that the Google’s infringing reproductions and display do not harm the market for plaintiffs’ works, though Google infringing distributions may have such a negative effect.


a. The Display Right

Though there is mixed precedent regarding this fair use factor, it is likely that a court would find Google’s display of plaintiffs’ copyrighted works fair.  First, like the thumbnails in Kelly and Perfect 10, the Snippet View of a copyrighted work could not serve as a substitute for the original copyrighted books.  Google never displays the full text of a literary work unless they were given express authorization from the copyright owner through the Google Book Partner Program.  The snippets made available are not expansive, only highlighting up to three instances of the search term, and the snippets themselves cannot easily be copied from the page.  Therefore, it is unlikely that a court will find that the Project harms the market for the original copyrighted works.  Next, the court may conclude that Google’s use actually benefits the market for the original work.  Since each Snippet View of the original work contains links to online stores that sell the work, the market for the original work may expand.  See New Era Publications Int’l v. Carol Publishing Group, 904 F.2d 152 (2d Cir. 1990) (reasoning that defendant’s critical treatment of plaintiff’s copyrighted works in its unauthorized biography may stimulate further interest in an authorized biography).  Therefore, because Google’s display of the works, like defendant’s use in Kelly, would not substitute for the original work, and potentially expands, rather than diminishes, the market for the original work, a Court would likely weigh this fair use factor in favor of Google.

b. The Reproduction Right

Plaintiffs will contend that Google’s infringing reproductions, used to make the copyrighted books searchable, may diminish the market for licensing the works to provide similar search facilities.  Plaintiffs may contend they have been investigating opportunities to license others to reproduce and index their copyrighted works in order to provide search services similar to the Project.
  This contention may be open to attack on several fronts.  
First, a potential licensee of the original works would probably not limit the information they display to the user to simply three references and an item count as is presented by Google’s Snippet View.  In American Geophysical Union v. Texaco, Inc., plaintiff publishers alleged unauthorized reproductions made by defendant Texaco’s research scientist.  60 F.3d 913 (2d. Cir. 1995).  During an analysis focusing on the fourth factor of the fair use test, the Second Circuit noted that “as a general matter, a copyright holder is entitled to demand a royalty for licensing others to use its copyrighted work … and that the impact on potential licensing revenues is a proper subject for consideration in assessing the fourth factor.”  Id. at 929.  Nevertheless, courts have limited the concept of potential licensing revenues by considering only “traditional, reasonable, or likely to be developed markets” when analyzing a challenged use’s effect upon a potential market.  Id. at 930.  In the instant case, the empirical evidence to date does not support the existence of a potential market for only Snippet View access to plaintiffs’ copyrighted works (i.e., plaintiffs have not licensed the use of their copyrighted works in such a manner).  Further, even if a potential market does exist, such a de minimis license may not be worth the cost.  
Second, Google’s use would not be a substitute for the breadth of potential licensed uses, as users who wanted full book searching capabilities would likely prefer a licensed use.  Even if competitors of Google attempted to replicate the Project’s functionality, they would still be limited to only showing a Snippet View of a book’s contents (else they may tread too far from an accepted fair use).  Therefore, even if the challenged use becomes widespread, plaintiffs’ will still have a market for more expansive Google Partner Program-style licensed uses.  

Finally, plaintiffs would be ignoring that the transformative nature of Google’s ultimate display, though it may slightly impinge on the potential market for the licensed book search use, would expand the market for the original work (as explained above).  A court may be loath to make a decision that squashes such a transformative use that generally expands the market for a copyrighted work and makes a large contribution to the public interest.  As a matter of policy, such a ruling may be tipping the balance too severely in the dichotomous “conflict between intellectual property rights on the one hand and the dazzling capacity of internet technology to assemble, organize, store, access, and display intellectual property content on the other hand.”  Perfect 10, 2006 U.S. Dist. LEXIS 6664 at 1 (internal quotations omitted).  Therefore, because Google’s reproductions of the works is ultimately used for a transformative display, and since it is unlikely that the potential market for licensed use will be harmed, a court would likely weigh this factor in favor of Google.

c. The Distribution Right

A court will likely conclude that Google’s distribution of plaintiffs’ copyrighted materials may have an affect on the potential market or value of the copyrighted work.  Though Google is only providing the source libraries with digital copies of copyrighted books, such distribution may affect the libraries demand for the copyrighted works.  While it is true that the libraries could have digitized their collections themselves, it is possible that various copyright owners could have offered this service to the libraries.  Nevertheless, the libraries will likely use the digital copies in a way that promotes their function as a public resource, so the value of the works will likely increase.  The public will likely receive greater access to these works, advancing one of the copyright law’s goals.  Therefore, this factor weighs only slightly in favor of plaintiffs.


3. Conclusion Regarding Fair Use

With respect to Google’s infringing reproductions and display of plaintiff’s copyrighted works, the first and fourth fair use factors weigh moderately in favor of Google.  With respect to Google’s infringing distribution, the first factor weighs in favor of Google, whereas the fourth factor weighs slightly in favor of plaintiffs.  For all three infringements, the second factor weighs slightly in favor of plaintiff copyright owners and the third weighs in neither party's favor.  Therefore, a court will likely conclude that Google's private reproductions and the subsequent display of small portions of those copyrighted books as Google Book Search Library results likely do fall within the fair use exception to infringement.  With respect to Google’s infringing distribution, the factors weigh pretty evenly, but given the extremely transformative nature of the Project and its corresponding benefit to the public interest, a court will likely conclude this use was fair.
CONCLUSION

After a reasoned analysis of the four fair use factors, a court will likely conclude that Google's copying and limited distribution of plaintiffs’ copyrighted books, and the subsequent display of small portions of those copyrighted books as Google Book Search Library results, likely do qualify as a fair use.  A court will be loath to enjoin a fair use that harnesses the amazing potential of internet technology to further the main purport of the copyright laws.
� http://print.google.com/googlebooks/library.html


� http://www.google.com/corporate/


� http://print.google.com/googlebooks/vision.html


� For example, see � HYPERLINK "http://books.google.com/books?ie=UTF-8&q=Electronic+Frontier+Foundation&btnG=Search" ��http://books.google.com/books?ie=UTF-8&q=Electronic+Frontier+Foundation&btnG=Search� .


� See � HYPERLINK "http://tinyurl.com/lk6hx" ��http://tinyurl.com/lk6hx� .


� See � HYPERLINK "http://books.google.com/googlebooks/screenshots.html" ��http://books.google.com/googlebooks/screenshots.html� .


� See � HYPERLINK "https://books.google.com/partner/" ��https://books.google.com/partner/� .


� See � HYPERLINK "http://tinyurl.com/l8bbd" ��http://tinyurl.com/l8bbd� .


� See � HYPERLINK "http://tinyurl.com/mqdcn" ��http://tinyurl.com/mqdcn� .


� See � HYPERLINK "http://googleblog.blogspot.com/2005/09/google-print-and-authors-guild.html" ��http://googleblog.blogspot.com/2005/09/google-print-and-authors-guild.html� (“Google respects copyright. The use we make of all the books we scan through the Library Project is fully consistent with both the fair use doctrine under U.S. copyright law and the principles underlying copyright law itself, which allow everything from parodies to excerpts in book reviews.”)


� http://money.cnn.com/2006/02/28/magazines/fortune/pluggedin_fortune/?cnn=yes


� See � HYPERLINK "http://tinyurl.com/rc49s" ��http://tinyurl.com/rc49s� ("Google is going to have a difficult time arguing that there isn't a marketplace for publishers to license their works" given the Perfect 10 decision, Mr. Adler said.)
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